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FEATURE

Co-fiduciary Liability 
Under ERISA BY R. BRADFORD HUSS AND 

NICHOLAS J. WHITE

Fiduciaries can’t afford to mind 
their own business.

Photo by Thinkstock



37WWW.ASPPA.ORG/PC

What Are a Fiduciary’s Fundamental 

Duties?

A

BACKGROUND
Who Are the ERISA Plan Fiduciaries?

i.e.

i.e.,

to the extent

See Glazier & Glassworkers v. Newbridge Securities,

Severstal Wheeling Inc. v. WPN Corp.,

F.H. Krear & Co. v. Nineteen Named Trs.,

Sommers Drug Stores Co. Employee Profit Sharing Trust v. Corrigan,  Donovan v. Bierwirth,

cert. denied,
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Liss v. Smith,

In Re WorldCom, Inc. ERISA Litig.,

CO-FIDUCIARY LIABILITY
Law and Guidance

Under the co-fiduciary rules, an “innocent” 
fiduciary who has knowledge of another’s 
fiduciary breach can be held liable for that 
breach, even if they are not a fiduciary with 
respect to the matter giving rise to the breach.”
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Free v. Briody,

Smith v. Stockwell Construction Co.

The Duty to Mind Your Co-Fiduciary’s 

Business: A Case Study

named functional

7
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The impact of ERISA’s 
co-fiduciary rules 
can be somewhat 
counterintuitive.”

Magnuson

* In re Pfizer Inc.,

*
In 

re Polaroid

In re WorldCom,

Silberman v. Mut. Benefit Life Ins. 

Co.,



41WWW.ASPPA.ORG/PC

Richard B. Roush, Inc. Profit Sharing Plan v. New England Mut. Life Ins. Co., 

CONCLUSION
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Plan fiduciaries have an 
affirmative duty to keep 
their eyes open and to take 
reasonable remedial action 
when they become aware of 
actual or potential breaches 
committed by their fellow 
fiduciaries.”


